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)
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)
United States of Anerica )

DECI SI ON AND ORDER

Ronal d R Lagueux, Senior United States District Judge

Petitioner filed the present 28 U.S.C. § 2255 (2000)
noti on seeking vacation of his sentence and re-sentencing
under the United States Sentencing Guidelines. |In February
2000, petitioner was sentenced in C.R No. 98-75L in this
Court on two counts of distribution of crack cocaine. As a
result of two prior state convictions, one in Massachusetts
and one in Rhode Island, petitioner received an enhanced
sentence pursuant to the Career O fender provision of the U S.
Sent enci ng Gui delines Manual 8 4B1.1 (2002). In Novenber
2001, however, the Massachusetts conviction was vacat ed.
Consequently, petitioner now brings this habeas petition
asserting that the Career O fender enhancenent is no | onger
applicable to him because one of the predicate convictions
has been set aside.

There are two i ssues before this Court. First, this

Court must determ ne whether petitioner has filed a tinely §



2255 motion. If the nmotion is timely, then this Court nust
determ ne whether petitioner still qualifies as a career

of f ender under the Sentencing Guidelines now that one of the
predi cate state convictions has been vacat ed.

After close exani nation of existing statutes and case
law, this Court concludes that petitioner’s § 2255 notion is
timely and that petitioner is no |longer a career offender as
defined by 8 4B1.1. Petitioner, therefore, is entitled to
have his sentence vacated and to be re-sentenced under the
Sent enci ng CGui del i nes.
| . Background

On Decenber 8, 1999, Sal vadore Antonia Candel ari a
(“petitioner”) pled guilty before this Court to two counts of
di stribution of crack cocaine in C.R No. 98-75L. The
Probati on Departnent determ ned that petitioner qualified as a
career offender under the Sentencing CGuidelines 8§ 4Bl.1,
because petitioner had been previously convicted of two state
felony drug charges. One of the state convictions occurred in
Rhode |Island and the other in Massachusetts. These prior
convictions placed petitioner at Offense Level 31 and Cri m nal
Hi story Category VI which resulted in a sentencing range of
188-235 nonths of inprisonnent. |If petitioner had not been a

career offender, his Offense Level would have been 27 and his



Crimnal History Category woul d have been |11, thereby
produci ng a sentencing range of 89 to 108 nonths in prison.

At the sentencing proceeding on February 29, 2000, this Court
granted hima downward departure, because the ultimate penalty
woul d be deportation. Consequently, this Court sentenced
petitioner to 120 nonths in prison so that his sentence would
be consistent with that received by a co-defendant.

Petitioner filed a direct appeal, and on February 27,
2001, the First Circuit affirmed his conviction and sentence.
Petitioner did not file for a wit of certiorari with the
United States Supreme Court. As a result, petitioner’s
sentence became final on May 28, 2001.

On June 11, 2001, in a pro se petition for a wit of
habeas corpus, petitioner asked the Peabody, Massachusetts
District Court judge who accepted his 1992 guilty plea in the
drug case to set aside that conviction. Petitioner alleged
that his plea colloquy had been deficient. Petitioner then
retai ned counsel who offered the same argunent in a Septenber
17, 2001 notion and a Novenber 7, 2001 menorandum of |aw. As

gquoted in the governnment’s response nenorandum on Novenber 7,

2001, the judge stated in a margin order, “Motion all owed
after a hearing and reviewi ng the papers on file. | have no
recollection of this case.” (Gov't. Resp. at 4.) The state



prosecutor did not pursue the matter further.

On January 7, 2002, petitioner filed a notion under 18
U S . C 8 3559(c)(7) (2000) in the crimnal case (C.R. No. 98-
075L) asking this Court to vacate the Career O fender
enhancement and re-sentence him because the Massachusetts
conviction had been set aside. The United States responded
that 8 3559(c)(7) was inapplicable and thus the notion should
be denied. Petitioner responded by asking this Court to
“recharacterize” the nmotion as one made under Rule 33 based on
“new y di scovered evidence” or as a “Mtion Pursuant to 18
U.S.C. 3582(c) for Modification of Sentence.”

On April 3, 2002, this Court issued an order denying
petitioner’s notion made under 18 U.S.C. 8 3559(c)(7) and his
notion to recharacterize w thout prejudice.

On April 25, 2002, petitioner again made a notion in the
crimnal case for nodification of his sentence under 18 U S.C
§ 3582(c)(B) (2000). The Government responded to that notion
by pointing out that he nust have neant 18 U S.C. 8§
3582(c)(1)(B) (2000) but that the section created no basis for
relief in this case. The Governnment pointed out that this
Court could construe the notion as a petition under 28 U.S.C.

8§ 2255 if the Court in accordance with Raineri v. United

States, 233 F.3d 96, 100 (1st Cir. 2000) secured the “inforned



consent” of the petitioner.
Petitioner replied on May 28, 2002 that he was aware of
Rai neri and wanted “his Mtion construed as a 8§ 2255 petition

if necessary for this Honorable Court to give himthe relief
he is requesting.” (Gov't. Resp. at 4.)

The Court issued a Menorandum and Order dated June 11,
2002 stating as foll ows:

Def endant has noved for nodification of an
i nposed term of inprisonnment under 18 U . S.C. §
3582(c). This is the second tinme that defendant has
made such a notion in this crimnal case. The
previ ous notion was made under 18 U.S.C. 8§
3559(C) (7). That notion was deni ed because that
statute was clearly inappropriate. The present
nmotion is |ikewi se based on an inapplicable statute.
Clearly, no part of Section 3582(c) is applicable to
this case as the government has pointed out in its

response.
The governnment suggests that the Court m ght
consider this filing as having been nade under 28

U S.C. 8§ 2255 and proposes an el aborate order for
the Court to enter, notifying defendant of his
rights. The Court does not choose to follow that
pr ocedur e.

| f defendant wishes to file a petition to vacate
or nodify the sentence previously inposed by this
Court pursuant to 28 U.S.C. § 2255, then the
def endant should do so. It is not the function of
the Court to advise defendant on how to proceed.

| f defendant files such a petition, he would
beconme the petitioner and the United States woul d be
the respondent. It would be designated as a
separate civil action and treated as such. The
gover nnent woul d then have an opportunity to respond
to that petition.

The bottomline in this crimnal action is that
def endant’s notion to nodify his sentence under 18
U.S.C. §8 3582(c) hereby is denied.



Petitioner then filed a 8§ 2255 petition on July 19, 2002
seeking to have his sentence vacated because the Career
Of f ender enhancenment in the Guidelines no | onger applied and
requesting that he be re-sentenced.
1. Discussion

A.  Tineliness of Mdtion under 8§ 28 U S.C. 2255

Petitioner has filed a notion under The Antiterrorism and
Ef fective Death Penalty Act of 1996 (codified in relevant
parts at 28 U.S.C. § 2255) (“AEDPA’) seeking to be re-
sentenced under the Sentencing CGuidelines, because one of the
state convictions which served as the basis for his Career
Of f ender enhancenent has been vacated. Before this Court can
consi der whether petitioner is entitled to relief under the
substantive law, this witer nust determ ne whether petitioner
has nmet the “where” and “when” procedural requirenments of 8§
2255.

The first question this Court nust answer is whether

petitioner challenged the validity of his state conviction in

t he proper court. See Brackett v. United States, 270 F.3d 60,
65 (1st Cir. 2001). Wth the exception of a conviction that

violates the right to counsel under G deon v. Wainwight, 372

U.S. 335 (1963), the constitutionality of a state conviction

may not be chall enged at the outset in federal court.



Brackett, 270 F.3d at 65. The Suprenme Court has stated that a
def endant can challenge the validity of a state conviction in
federal court only after exhausting his state renedies.

Daniels v. United States, 532 U S. 374, 382 (2001). That is,

once the defendant can no |onger challenge the state
conviction on direct appeal or in a state post-conviction
proceedi ng, the defendant may then petition a federal court

for relief under 28 U.S.C. 8§ 2254 (2001). See Brackett, 270

F.3d at 66. The First Circuit in Brackett noted that 8§ 2255,
which is the habeas statute for defendants in federal custody,
is ordinarily interpreted the same as § 2254, which is the
habeas statute for defendants in state custody. 1d. Thus,
regardl ess of which section a petitioner invokes, he nust
first challenge the validity of a state conviction in state
court. |d. In the case at bar, petitioner did in fact
chal l enge his state conviction in a Massachusetts state court.
The Massachusetts court determ ned that the conviction should
be vacated, and petitioner, therefore, has satisfied the
procedural “where” requirenent.

Havi ng di sposed of the “where” question, this Court nust
now consi der the “when” question. That is, this Court nust
determ ne whether the 8§ 2255 nmotion was tinely filed. Section

2255(4) inposes a one year statute of limtations on all



habeas petitions which begins to run fromthe | atest of four
possi bl e dates. The first and fourth possible dates outlined
in the statute are relevant to the case at bar. Thus, the
statute of |limtations for petitioner’s notion began to run on
“(1) the date on which the judgment of conviction becomes
final....[or] (4) the date on which the facts supporting the
claimor clains presented could have been discovered through

t he exercise of due diligence.”t 28 U S.C. § 2255.

The First Circuit has explained that a conviction “does
not beconme final until ‘the later of (1) the date on which the
Suprenme Court affirms the conviction and sentence on the
merits or denies the defendant’s tinely filed petition for
certiorari, or (2) the date on which the defendant’s time for
filing a tinmely petition for certiorari review expires.’”

Derman v. United States, 298 F.3d 34, 41 (1st Cir. 2002)

(quoting Kapral v. United States, 166 F.3d 565, 577 (3'9 Cir.

1999)). In Derman, the First Circuit explained that a

The other two possi bl e dates fromwhich the statute of
limtations could run include:
[ T he date on which the inpedinent to nmaking a notion created
by governnmental action in violation of the Constitution or |aws
of the United States is renoved, if the nmovant was prevented
frommaki ng a nmoti on by such governnental action [and] the date
on which the right asserted was initially recogni zed by the
Suprene Court, if that right has been newy recogni zed by the
Suprene Court and rmade retroactively applicable to cases on
collateral review |d.



def endant has ninety days fromthe date the judgment was
entered to file a petition for a wit of certiorari to the
Suprenme Court of the United States. 1d. at 39. Thus, if a
def endant chooses not to petition the Suprenme Court, the
conviction becomes final upon the expiration of that ninety
day period. Petitioner, in the present case, did not seek a
writ of certiorari. Therefore, petitioner’s judgnent of
conviction becanme final in accordance with 8§ 2255(1) on May
28, 2001, because the tine for filing expired ninety days
after the First Circuit affirnmed petitioner’s conviction and
sentence on February 27, 2001. Consequently, the one year
statute of |limtations under 8 2255(1) dictated that
petitioner seek relief in federal court before May 28, 2002.
In a case simlar to the one at bar, the First Circuit
addressed the question of when a petitioner’s conviction
beconmes final when the petitioner asks a federal court to
reduce his enhanced sentence after one of the underlying
predi cate state convictions has been vacated. Brackett, 270
F.3d at 61. The Court held that a conviction becones final on
the date on which a petitioner |earned or should have | earned,
t hrough the exercise of due diligence, the facts which
supported the petitioner’s claimto vacate the state

convi cti on. |d. at 68. Thus, the issue before this Court



with regard to 8§ 2255(4) is when petitioner |earned or should
have | earned, through the exercise of due diligence, the facts
whi ch woul d require a Massachusetts court to vacate his drug
convi ction.

In petitioner’s Menorandum of Law in Support of Mtion to
Vacate and Correct Sentence, he asserts that he is a pro se
petitioner who speaks no English, is virtually uneducated and
is conpletely untrained in the law. (Pet’r Mem at 3.) He
claims in Petitioner’s Reply to Governnment’s Response to
Petitioner’s Mdtion that he essentially “plodd[ed] around in
t he dark” | ooking for a viable neans by which to chall enge his
federal sentence, once a fellow prisoner informed himthat his
pl ea col |l oquy and ot her aspects of his state conviction were
unconstitutional. (Pet’'r Reply at 3.) Thus, petitioner
asserts that under 8§ 2255(4), the facts supporting his claim
did not become known to petitioner until his federal
conviction was finalized. (Pet’r Mem at 4.) Petitioner
clainms that once he was advised of his rights, he exercised
due diligence in seeking to have his state conviction vacat ed.
(Ld.)

The governnment, however, paints a very different picture
of petitioner’s |legal maneuvers. |In its response to

petitioner’s notion, the government asserts that petitioner

10



was aware of his 8 2255 renedies for a significant period of
time, because he had been receiving | egal advice froma fell ow
prisoner since at |east June 2001. (Gov't Resp. at 4.) The
governnment, therefore, clainms that petitioner chose not to
file a 8 2255 notion for strategic reasons. (l1d.) |Indeed,
there is at | east sone support for the government’s argument
in the petitioner’s own neno. Despite petitioner’s assertions
to the contrary, this Court surm ses that petitioner m ght

wel | have been aware that he could seek federal habeas relief,
because petitioner sought conparable relief in the state
system “in response to advice froma fellow prisoner who was
versed in [the] law.” (Pet’r Mem at 3.) Thus, this Court
guesti ons whet her petitioner was blindly grasping at |egal
straws.

Nevert hel ess, although this Court is troubled by the
possi bl e exercise of |egal ganmemanship on the part of
petitioner, this Court also recognizes that petitioner’s |ack
of English skills and formal education undoubtedly played a
significant role in his inability to assert his constitutional
rights at the time of his plea colloquy. However, gamemanship
or no ganmemanship, this Court’s hands are tied by judicial
precedent. The First Circuit has nade clear that the facts

which matter for the purposes of exercising “due diligence”

11



under 8§ 2255(4) are “evidentiary facts or events and not court
rulings or |egal consequences of the facts.” Brackett, 270
F.3d at 69. In Brackett, the Court pointed out that the
petitioner knew of the basic historical facts which rendered
his state court conviction invalid. [d. That is, the fact
that Brackett was intoxicated and the fact that the colloquy
was i nconpl ete were known | ong before Brackett’s federal
sentencing. 1d. The nere fact that Brackett may not have
known of the facts’ |egal significance was of no consequence.?

See id. See also Owens v. Boyd, 235 F.3d 356, 359 (7" Cir.

2000) (explaining that the actual or inputed discovery of a
claims factual predicate triggers 8 2244, not a petitioner’s
awar eness of the facts’ |egal significance).

Consequently, the “facts” which matter in the present
case are those which existed at the time of the plea
col I oquy—nanely, that petitioner was not advised of the
factual basis of the charges against him that he was not
informed of the state’s burden of proof, that he was not told

whi ch constitutional rights he would forego by pleading

The First Grcuit noted that although other circuits often
focus on the | anguage of 8§ 2244 to determ ne whether a petitioner has
exercised due diligence in ascertaining the requisite statutory facts
that woul d support granting relief froma state conviction, the sane
anal ysis applies to § 2255 which grants post-conviction relief froma
federal conviction. |d.

12



guilty, and that he was not notified that he was facing
deportati on upon entering a guilty plea. \Whether petitioner
knew of the | egal consequences of those “facts,” i.e. that the
state conviction, therefore, was invalid, is irrelevant for §
2255 purposes.

Furthernore, even if petitioner was not aware of the
“facts” at the time of the coll oquy, he was certainly aware of
the facts after speaking with his fellow prisoner who advised
himthat his state conviction was invalid. Thus, the statute
of limtations certainly began to run no |ater than June 11,
2001 when petitioner filed his state habeas petition seeking
reversal of the state drug conviction. The problem however,
is that petitioner did not formally file a § 2255 petition
until July 19, 2002, at which point the one year statute of
l[imtations expired whether the limtations period began to
run on May 28, 2001 or June 11, 2001. (See Gov't Resp. at 4,
7-8.)

A question, however, remains: does petitioner’s request
to this Court on May 23, 2002 to have his 18 U S.C. § 3582(c)
notion construed as a 8 2255 petition qualify as a tinely

filing?® Sinply put, the answer is yes.

G ven that petitioner attenpted to file his § 2255 noti on on
May 23, 2002, this Court need not determ ne whether the one year
statute of limtations was triggered on May 28, 2001 in accordance

13



This Court recogni zes that federal courts nust be
especially attentive to the rights of pro se parties. See

Rai neri v. United States, 233 F.3d at 97. See al so Chanbers

v. United States, 106 F.3d 472, 475 (2™ Cir. 1997) (explaining

that “[i]t is routine for courts to construe prisoner
petitions wi thout regard to | abeling in determ ning what, if
any, relief the particular petitioner is entitled to.”).
Courts often recharacterize notions by pro se petitioners who
rely on inproper rules or statutes in order to grant those

persons relief. See Raineri, 233 F.3d at 97. As was

previ ously di scussed, however, this Court scorns any party’s
attenmpt to engage in |l egal ganes, regardl ess of whether that
party is represented by counsel or not. Nevertheless, while
the possibility that petitioner intentionally refused to file
a 8§ 2255 notion for strategic reasons gives this witer pause,
in light of the deference that federal courts often extend to
pro se parties, and given that petitioner’s request to
recharacterize his petition was nmade at | east five days before
the one year statute of limtations expired, this Court

concludes that petitioner’s attenpt to recharacterize his §

with 8 2255(1) or on June 11, 2001 under the “due diligence”
requirenent of 8§ 2255(4). If petitioner’'s request to recharacterize
the § 3582(c) notion as a § 2255 notion was in fact a proper filing
on May 23, 2002, then the notion was tinely regardl ess of which date
triggered the statute of limtations.

14



3582(c) notion qualifies as a tinmely §8 2255 filing for
pur poses of the one year statute of limtations under the
AEDPA. 4 I n short, petitioner filed his petition within a
reasonable time after the Court, in effect, told himhe could
do so. Having determ ned that the 8 2255 petition was tinely,
this Court now turns to petitioner’s substantive habeas claim
B. Actual Innocence
Petitioner spends a substantial anmpount of tinme arguing
that he is actually innocent of the Career O fender provision

of the Sentencing Guidelines. His argunent, however, is

“Since petitioner’s 8 2255 notion was tinely, this Court need
not determ ne whether the doctrine of equitable tolling would have
provided petitioner relief in the event this Court had found that the
statute of limtations had expired. This Court sinply notes that the
First Grcuit has clearly stated that the doctrine should apply only
in extrenely rare cases in which “extraordi nary circunstances” exist.
Del aney v. Matesanz, 264 F.3d 7, 14 (1 Cr.2001). Equitable
tolling is appropriate only “when circunstances beyond a litigant’s
control have prevented himfrompronptly filing.” Lattinore v.

Dubois, 311 F. 3d 46, 55 (1t Gr. 2002). The First Grcuit has

expl ained that equitable tolling mght be appropriate in a Career

O fender enhancement case when a federal prisoner, at the time of his
federal sentencing, was actually innocent of the state crine, yet did
not becone aware of the facts which would prove his innocence unti
the one year statute of linitations under the AEDPA had expired.
Brackett, 270 F.3d at 70. Therefore, this Court surm ses that
equitable tolling woul d not have been appropriate in petitioner’s
case, since he had been receiving | egal advice froma fellow prisoner
for a substantial period of time prior to May 23, 2002, and as such
may have been aware that he had the option of filing a federal habeas
petition. Sinply put, alack of famliarity with the | egal system
itself does not qualify as an extraordi nary circunstance that woul d
excuse a late filing: even for pro se petitioners. See Lattinore,
311 F.3d at 55. Consequently, had this Court not determned that the
filing was tinmely, the doctrine of equitable tolling would |ikely not
have entitled petitioner to relief under § 2255.

15



prem sed on a m sunderstanding of the ruling in the Fourth

Circuit case of United States v. M kal ajunas, 186 F.3d 490 (4th

Cir. 1999). Although petitioner correctly points out that the

Fourth Circuit in MKkalajunas acknow edged that the actual

i nnocence exception is available in non-capital cases in the
post - AEDPA era where the Career Off ender provision is at

i ssue, petitioner m sapplies that court’s reasoning to the
case at bar.

In M kal aj unas, the Fourth Circuit reaffirmed its ruling

in the pre-AEDPA case, United States v. Maybeck, 23 F.3d 888
(4th Cir. 1994). |In Maybeck, that Court explained that the
actual innocence exception may be invoked in a petitioner’s 8
2255 nmotion to chall enge the sentence inposed for a non-
capital offense. 23 F.3d at 892. \hat petitioner in the
present case fails to note, however, is that the actual

i nnocence exception applies to this type of situation only
when a predicate of fense which was used to support a

sent enci ng enhancenent was not a qualifying predicate offense
at the time of the petitioner’s federal sentencing. See id.
That is, in order for a defendant to be deenmed a career

of f ender under the Sentencing Guidelines, at the tine of the

federal sentencing, the defendant nust have, at a mnimum two

16



prior felony convictions.®> U S.S.G 8§ 4Bl.1(a)(3).
Furthernore, those felony convictions nust be for violent
crimes or controlled substances. |d. Thus, as Mybeck
explains, if one of the predicate offenses which was used to
support the sentenci ng enhancenent was not a crinme of violence
or a controlled substance offense, then the petitioner woul d
be actually innocent of the Career O fender enhancenent. 23
F.3d at 892-893.

In the case at bar, however, the two predicate offenses
that justified the finding that petitioner was a career
of fender under 8 4B1.1 of the Sentencing Cuidelines were two
fel ony drug convictions—one from Rhode |Island and one from
Massachusetts. Both the Rhode |Island and Massachusetts
convictions at the tine of petitioner’s federal sentencing
were valid and invol ved controll ed substances. Therefore,
both were appropriate convictions to be used as predicate
of fenses for purposes of the § 4Bl1.1(a)(3) Career O fender

enhancenent provision. Consequently, the nmere fact that the

(a) A defendant is a career offender if (1) the defendant
was at | east eighteen years old at the tine the defendant
committed the instant offense of conviction; (2) the instant
of fense of conviction is a felony that is either a crine of
violence or a controlled substance offense; and (3) the
def endant has at least two prior felony convictions of either a
crime of violence or a controlled substance of fense.

US S G 8§ 4Bl 1(a).

17



Massachusetts drug conviction was | ater vacated does not
justify invoking the actual innocence exception, because 8§
4B1.1 only requires that the conviction be a qualifying
predi cate offense at the tinme of the federal sentencing.
C. Re-sentencing under the Sentencing Guidelines
Nevert hel ess, although the actual innocence exception
does not justify re-sentencing petitioner in this case, the
mere fact that his Massachusetts conviction was vacated
requires this Court to re-open petitioner’s federal sentence.
Whet her a petitioner who has filed a tinely § 2255 notion
shoul d be re-sentenced in federal court after a state
convi ction, which served as a predicate offense for § 4Bl1.1
pur poses, has been vacated, is an unanswered question in the
First Circuit. Nevertheless, although the circuit has not
addressed this issue as it relates to the Sentencing
CGui delines, it has concluded that re-sentencing under the
Armed Career Crimnal Act (“ACCA’), 18 U S.C. 8§ 924(e)(1)
(2000), may be necessary when a petitioner’s state conviction,
whi ch warranted a sentenci ng enhancenment under the Act, has

been vacated. Pettiford v. United States, 101 F.3d 199 (1¢

Cir. 1996).
In Pettiford, the defendant, who was convicted in March

1991 of being a felon-in-possession of a firearm pursuant to

18



18 U.S.C. 8 922(g) (1) (2000), received a m nimum mandatory
sentence of fifteen years in prison under the ACCA, because he
had been previously convicted of nine violent state felonies.
Id. at 200. Approximately two years after his federal

sent enci ng, however, the defendant requested audi otapes of his
guilty pleas and sentencing proceedings fromthe Boston
Muni ci pal Court and the Dorchester District Court in order to
chal l enge the constitutionality of his plea colloquies. I|d.
He was, however, unable to procure any useful tapes and
instead had to reconstruct the proceedings with affidavits.®
Id. As a result, the Boston Minicipal Court and the
Dorchester District Court vacated eight of the nine state
convictions on the grounds that the Comonwealth had failed to
meet its burden of producing a record showi ng that the

def endant had knowi ngly and voluntarily waived his rights
during those proceedings. 1d. Thereafter, the defendant
filed a habeas petition with the District Court for the
District of Massachusetts seeking to be re-sentenced in |ight

of his vacated convictions. The district court granted the

5The defendant in Pettiford was unable to get any records from
t he Boston Minici pal Court, because nore than two and a half years
had passed since the taking of defendant’s guilty pleas. 101 F.3d at
202. Consequently, the records had been destroyed pursuant to
Special Rule of the District Courts 211A(4) (1997). 1d. The
def endant was able to procure only unintelligible tapes fromthe
Dorchester District Court. [|d.
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def endant’ s request and re-sentenced himto the four and one
hal f years he had already served.
The First Circuit affirmed the district court’s hol ding

based on the Suprene Court’s decision in United States v.

Custis, 511 U.S. 485, 497 (1994). In Custis, the Suprene
Court held that a defendant could not attack the validity of a
state conviction during a federal sentencing proceedi ng unl ess
the chall enge was predicated on the denial of the right to

counsel as established in G deon. Id. at 496-97.

Nevert hel ess, the Court noted that a defendant could attack
his state convictions in state court or through federal habeas
review. 1d. at 497. If the defendant’s petition proved to be
successful, he could then ask a federal court to re-open any
federal sentence that was enhanced by the vacated state
convictions. |d.

The First Circuit in Pettiford adopted both the
procedural rule from Custis and its acconpanying dicta. The
Circuit, therefore, determ ned that Pettiford s federa
sent enci ng shoul d be re-opened, because the ACCA was no | onger
applicable to himgiven that his state convictions had been
vacated. See 101 F.3d at 201. |Indeed, this appears to be the
maj ority rule as nunmerous circuits have reached the sane

conclusion with regard to sentenci ng enhancenents under the
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ACCA. See, e.g., United States v. Snyder, 235 F.3d 42, 52 (1s

Cir. 2000) (reaffirmng the holding in Pettiford that a
“convi ction expunged after sentencing can no | onger serve as a
predicate for a 8 924(e) sentencing enhancenent.”); United

States v. Walker, 198 F.3d 811, 814 (11" Cir. 1999); Turner V.

United States, 183 F.3d 474, 477 (6'" Cir. 1999); United States

v. Bacon, 94 F.3d 158, 161 n.3 (4" Cir. 1996); United States

v. Cox, 83 F.3d 336, 339-340 (10'" Cir. 1996); United States v.

Ni chols, 30 F.3d 35, 36 (5" Cir. 1994).

Thus, the question that remains is whether the majority
rul e applies not only to enhancenments under the ACCA, but also
to enhancenents i nposed under the Sentencing Guidelines. This
Court concludes today that if re-sentencing is warranted when
an enhancenment under the ACCA is at issue, then re-sentencing
is warranted when the enhancenent resulted from applying the
Sentencing Guidelines.” There is sinmply no |ogical reason to
sentence defendants nore harshly under the Sentencing
Gui del i nes than under the ACCA

The Ninth Circuit reached this conclusion in United

‘Magi strate Judge Cohen noted in United States v. Cavallero,
1999 W 33117096, *6 n. 4 (D Me. 1999) that there is no reason to
di stingui sh between the ACCA and the Sentencing Quidelines when a
def endant seeks to re-open his federal sentence once a predicate
state conviction, which served as a basis for a sentencing
enhancenent, has been vacat ed.
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States v. lLaValle, 175 F.3d 1106 (9'" Cir. 1999). In LaVvalle,
that Court held that a defendant whose state conviction has
been vacated may seek review of any federal sentence that was
enhanced because of the state conviction, regardl ess of

whet her the enhancenment was made pursuant to the ACCA or 8§
4Bl1.1 of the Sentencing Guidelines. See id. at 1108. The
Second Circuit, in fact, expanded on LaValle and held in

United States v. Doe, 239 F.3d 473, 474-75 (2™ Cir. 2001) that

a defendant who successfully attacks a state conviction nay
nove to be re-sentenced under the Sentencing Guidelines even
if the enhancenment did not result froman application of the
Career Oifender provision in § 4Bl1.1.

Nevert hel ess, this Court nust note that a petitioner’s
opportunity to pursue re-sentencing via this nethod does not
| ast forever. As the District Court of Massachusetts pointed

out in Gonzalez v. United States, 135 F. Supp. 2d 112, 120

(D. Mass. 2001), we live in a post-AEDPA world. This nmeans
that a petitioner who pursues relief under 8 2255 is bound by
the one year statute of limtations. |1d. at 115. This Court
recogni zes that a petitioner who seeks to be re-sentenced,
because a state conviction has been vacated, nust act w thout

del ay, because the failure to bring a tinely 8 2255 noti on may
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result in an exceedingly harsh sentence.?® |ndeed, it appears
t hat Congress and nore specifically, the people of the United
St ates, have determ ned that “prisoners who fail to bring
tinmely habeas clains [nust] remain in prison serving sentences
three tinmes as |long as that actually provided by law for their

crinmes.” Brackett v. United States, 206 F. Supp. 2d 183, 187

(D. Mass. 2002). As Chief Judge Young explained, if a 8§ 2255
nmotion is not timely, a petitioner who wi shes to be re-
sentenced nust either “persuade Congress to change the |aw or
seek clenmency fromthe President.” |1d. Thus, it is
i nmperative for a petitioner who seeks relief under 8§ 2255 to
conply with the one year statute of limtations.

Fortunately for petitioner in this case, his § 2255
nmotion was tinely. Thus, petitioner has net the procedural
requi renents set forth by the AEDPA. This Court, therefore,

concludes that his federal sentence must be vacated and he

8As a practical matter, a defendant who wi shes to receive the
protections of Pettiford nmust essentially file a habeas petition with
the district court once his conviction beconmes final, but he nust
then ask the court to stay consideration of the petition until the
def endant successfully attacks his state convictions. See Brackett,
206 F. Supp. 2d at 184 n. 3. This Court agrees with Chief Judge
Young who pointed out that the courts in recent years have in essence
created a perverse incentive systemunder the AEDPA whereby every
prisoner must petition for habeas relief “just in case sonething
devel ops” down the road. 1d. Thus, rather than streamining the
habeas system and encouragi ng only meritorious petitions, the courts’
interpretation of the AEDPA is likely to encourage a dranatic
i ncrease in the nunber of habeas petitions, thereby placing a
potentially significant burden on the judicial system
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must be resentenced, because petitioner (1) filed a tinmely 8§
2255 notion, and (2) successfully attacked a state conviction
whi ch served as the basis for a sentencing enhancenent under
the Career Offender provision of § 4B1.1 of the Sentencing
Gui del i nes.
I11. Conclusion

For the aforenenti oned reasons, petitioner’s notion to
vacate his sentence nmade pursuant to 28 U. S.C. 8§ 2255 is
granted. Petitioner no |onger qualifies as a career offender
under 8 4B1.1 and is thereby entitled to be re-sentenced under

the United States Sentencing CGuidelines that do apply to him

It is so ordered.

Ronal d R Lagueux
Senior U. S. District Judge
Mar ch , 2003
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